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Civil Procedure

In the Civil Procedure Law, there is a specific definition regarding the meaning of the terms “claim”
and “judgment.” However, there is no clear definition concerning the meaning of the expressions
“divisible and severable” and “indivisible and inseparable” with respect to a claim and a judgment, and
this ambiguity has prevented a clear interpretation of the legislator’s ruling regarding divisible
judgments and indivisible judgments. With respect to a severable judgment at the stage of objection to
a default judgment (va-khahi), it has been stipulated that such judgment shall not extend to the benefit
of'a person who has not filed the objection. The objecting party enjoys almost all the rights of the original
defendant, including the right to raise the objections set forth in Article 84 of the Civil Procedure Code.
If the basis of the plaintiff’s original claim has been a single document in which independent obligations
are stipulated for each of the original defendants, and the original severable judgment is annulled for a
reason such as the objecting party’s challenge to the authenticity of the document underlying the original
claim, or the legal capacity of the original plaintiff to bring the action, the judgment issued after the
objection proceedings (in this view) cannot be effective only with respect to the objecting party and the
respondent to the objection. Rather, the judge’s knowledge requires that the issued decision should also
have effect with respect to the person who did not file the objection.
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Extended Abstract

1. Introduction

The Law on Civil Procedure enacted in 2000 provides in Articles 308, 359, and 404 that judgments issued
at the stages of objection to a default judgment, appeal, and cassation are effective only with respect to
the parties to that specific case and do not extend to persons who have not filed an objection to the
judgment (Article 308), an appeal (Article 359), or a cassation petition (Article 404). In the wording of
Articles 308, 359, and 404 of the Civil Procedure Code, there is a particular similarity in terms of
formulation and the type of ruling. This structural similarity may stem from common reasons and effects
that apply in all three cases, such as the secondary nature of the proceedings, the failure of all aggrieved
parties to challenge the prior judgment, and other considerations that may support the enactment of
similar provisions in Articles 308, 359, and 404 of the Civil Procedure Code. However, the examination
of an objection to a default judgment takes place before the same court that issued the judgment, and the
extensive rights of the objecting party in challenging the previous judgment remove objection
proceedings, in substance, from the category of secondary proceedings. Therefore, the judgment rendered
at the stage of objection may—unlike appeal and cassation—not be effective exclusively with respect to
the objecting party and the respondent to the objection. The latter hypothesis does not amount to
interpretation contrary to an explicit statutory text.

2. Theoretical Framework

The present study, using an analytical method and library-based sources, seeks to answer the question of
whether a severable judgment at the stage of objection to a default judgment under Article 308 of the
Civil Procedure Code is effective solely in favor of the objecting party, or whether, in cases where the
objection by one of the convicted parties nullifies the validity of the plaintiff’s original claim as a whole,
the original judgment may also be annulled with respect to the person who did not file an objection. For
this purpose, the study first clarifies the key terms relevant to Article 308 of the Civil Procedure Code,
and then examines the source of the objecting party’s right to rely on Article 84 of the same law. By
presenting a hypothetical claim in relation to each of the clauses of the said Article 84, the effective
objection raised by the objecting party and its impact on the rights of the person who did not file an
objection are analyzed.

3. Methodology

The present study, using an analytical method and library-based sources, seeks to answer the question of whether
a severable judgment at the stage of objection to a default judgment under Article 308 of the Civil Procedure
Code is effective solely in favor of the objecting party, or whether, in cases where the objection by one of the
convicted parties nullifies the validity of the plaintiff’s original claim as a whole, the original judgment may also
be annulled with respect to the person who did not file an objection.
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4. Results & Discussion

In library-based research on the subject of this study, numerous articles concerning the ruling of Article 308 of the
Civil Procedure Code were examined. However, in most of them only the second part of the said article has been
carefully analyzed, and there is no independent and noteworthy analysis regarding the first part of that article.
Therefore, after research and careful examination of the opinions of various legal scholars regarding Articles 65, 84,
199, 299, 305, and the second part of Article 308 of the Civil Procedure Code, the following results were obtained:
First, despite the existence of similar provisions concerning objection to a default judgment, appeal, and cassation in
Articles 308, 359, and 404 of the Civil Procedure Code, raising objections based on the matters listed in Article 84 of
the same law places the objecting party in a more favorable defensive position, a right that an appellant or a petitioner
for cassation does not enjoy. Second, in objections to a severable judgment, in some cases the objection raised by the
objecting party concerning lack of inherent jurisdiction, lack of standing, or other objections mentioned in Article 84
of the said law may lead the judge to the conviction that the original judgment is subject to annulment even with
respect to the person who did not file an objection, and the enforcement of the judgment against such a person would
occur not on the basis of the original plaintiff’s entitlement, but merely due to that person’s lack of awareness and the
application of the rule of finality of judicial acts.

5.Conclusions & Suggestions

First, despite the existence of similar provisions regarding objection to a default judgment, appeal, and
cassation in Articles 308, 359, and 404 of the Civil Procedure Code, objections to the matters listed in
Article 84 of the same law place the objecting party in a more favorable defensive position, a right that
an appellant or a petitioner for cassation does not possess. Second, in an objection to a severable
judgment, there may be cases where the objection raised by the objecting party concerning lack of
inherent jurisdiction, lack of standing, or other objections specified in Article 84 of the mentioned law
leads the judge to the conviction that the original judgment may be annulled even with respect to the
person who has not filed an objection, and the enforcement of the judgment against such a person is
carried out not based on the original plaintiff’s entitlement, but merely due to the person’s lack of
awareness and the application of the rule of finality of judicial acts. Therefore, it appears that legal
scholars, alongside the legislative authority, may find a way to amend the first part of Article 308 of the
Civil Procedure Code so that, in cases of default judgments issued regarding multiple severable claims,
if the objection raised by one of the convicted parties causes the plaintiff’s original evidence and
arguments concerning all absent defendants to lose validity based on procedural rules or substantive
grounds, the annulment of the prior judgment and issuance of an order of dismissal of the claim would
apply to all absent defendants.
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