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Silence in pre-contractual negotiations is one of the challenging concepts in contract law that may give
rise to various legal consequences. Although in the traditional view silence is regarded as the absence
of will, in today’s complex legal relationships it may sometimes be analyzed as an effective form of
legal conduct. The aim of this research is to examine the position of silence in pre-contractual
negotiations with an emphasis on the principles of good faith and legitimate reliance, and to provide a
comparative analysis of this concept in Iranian law and some other legal systems, particularly the laws
of France and Germany.The research method in this study is doctrinal-comparative. Accordingly, the
theoretical foundations of silence in the stage of pre-contractual negotiations are first explained through
the use of library sources, legal doctrine, and statutory texts. Subsequently, through a comparative
approach, the legal systems of Iran, France, and Germany are examined and compared. Within this
framework, the main focus is on the conceptual analysis of legal rules and the manner of their
interpretation in different legal contexts.The findings of the research indicate that silence in
pre-contractual negotiations is not always without legal effect, and under certain circumstances—such
as the existence of custom, a duty to disclose information, the creation of legitimate reliance, and the
breach of good faith—it may give rise to pre-contractual liability. The comparative analysis also
demonstrates that in some legal systems silence at the pre-contractual stage is regarded as a breach of
pre-contractual obligations and specific legal consequences are attributed to it.Finally, this research
concludes that analyzing silence as a form of legal conduct can contribute to greater transparency,
strengthen legal certainty, and reduce contractual disputes. It is therefore suggested that Iranian law, by
drawing on comparative legal experiences, provide clearer criteria for evaluating the legal effects of
silence in pre-contractual negotiations.
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Extended Abstract

1. Introduction

Pre-contractual negotiations are one of the most important stages in the formation of contracts; a stage in
which the parties, through exchanging information, examining the conditions of the transaction, and
evaluating potential benefits and risks, attempt to reach a final agreement. At this stage, the conduct and
statements of the parties, even before the conclusion of the contract, can play an effective role in
determining responsibilities, creating legitimate expectations, and forming trust. One of the significant
and controversial phenomena in this stage is silence; a silence that is sometimes considered meaningless
and at other times regarded as an independent legal behavior.In many legal relationships, silence is
usually considered to have no legal effect; however, in pre-contractual negotiations, the circumstances
may give legal meaning to such silence and make it carry important consequences. For example, the
silence of one party in response to incorrect information provided by the other party, or silence in a
situation where there is a customary expectation of disclosure, may constitute a breach of good faith or
legitimate trust and may lead to civil liability. This characteristic has made silence in the pre-contractual
stage one of the serious challenges in contract law.

2. Theoretical Framework

The importance of this issue lies in the fact that a considerable portion of legal disputes and civil claims
originate in the pre-contractual stage. Many subsequent failures or disagreements arise from how the
parties interpret the negotiations or the silence of the other party, and whether such silence could create
a legal right or not. Moreover, the connection of this issue with emerging concepts such as fair conduct,
the protection of legitimate expectations, and the development of the concept of good faith provides an
attractive ground for comparative analysis.Accordingly, this research examines two fundamental
questions: what effects does silence in pre-contractual negotiations have in Iranian law and comparative
law, and under what conditions does it produce legal effects? And what is the role of principles such as
good faith and legitimate expectations in analyzing silence as a legal behavior, and how can these
principles serve as a basis for liability or obligation?

3. Methodology

The method of study in this research is doctrinal-comparative. This means that first, by using library sources,
legal doctrine, and statutory texts, the theoretical foundations of silence in the stage of pre-contractual
negotiations are explained, and then, through a comparative approach, the legal systems of Iran, France, and
Germany are examined and compared.

4. Results & Discussion
In this research, silence in pre-contractual negotiations was analyzed as a legal behavior, and its position in Iranian
law and comparative law was examined. The research method adopted was doctrinal-comparative and based on
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library study, conducted through the examination of laws, general legal principles, Iranian judicial practice, and
comparative legal sources in French and German law.The findings of the research indicate that silence in the stage
of pre-contractual negotiations is not absolutely without effect. If certain conditions are met, such as the essential
nature of the concealed information, the creation of legitimate expectations in the other party, the customary
attribution of silence, and the foreseeability of harm, silence may give rise to pre-contractual liability. In this context,
the principles of good faith and legitimate expectations play a central role in evaluating the legal effects of silence.

5.Conclusions & Suggestions

A comparative examination of French and German law shows that these legal systems, relying on the
theoretical foundations of good faith and contractual fairness, analyze silence within the framework of
pre-contractual obligations and, in certain cases, recognize specific legal effects for it. In contrast, Iranian
law adopts a more cautious approach and generally addresses this issue through the general rules of civil
liability. The most significant contribution of this research is the clarification of practical criteria for
assessing liability arising from silence and the explanation of the differences in the approaches of legal
systems in this regard.However, the absence of a consistent and explicit body of judicial practice in
Iranian law is considered one of the limitations of this study. Therefore, it is suggested that future research
focus on the systematic analysis of judicial decisions and the examination of the possibility of explicit
legislation regarding pre-contractual obligations in order to address this gap. Such an approach can
contribute to greater transparency, the strengthening of legal certainty, and the enhancement of legitimate
expectations in contractual relations.
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