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According to the Prophetic tradition, Ghari contracts are invalid according to the five Islamic
schools of thought. Iranian legal laws also consider Ghari contracts invalid, following the
Prophetic tradition. Definitions from dictionary books will not solve the problem of gharar
in jurisprudence and legal sciences; therefore, it is imperative to refer to jurisprudence books
of the five schools of thought and legal sources. Finally, by examining the jurisprudential
books of Islamic schools, we clearly understand that there is no precise definition of gharar,
because there is no text in Shariah on the definition of gharar, and the criteria for its
identification are left to the customs of the community. Unfortunately, a search of many
jurisprudential books shows that not only is there no precise and correct definition of gharar,
but sometimes there is no distinction between gharar and risky contracts. The following
article seeks to explore and examine the definitions available in jurisprudential and legal
books on gharar and risky contracts. The problems encountered in these definitions are
examined and a diligent attempt is made to present a specific and practical criterion for the
aforementioned issues.

*Corresponding Author: Hamed Nabizadeh

Address: PhD student in Private Law, Department of Law, Faculty of Humanities, Aras International Branch, Islamic Azad University, Aras, Iran.

Email:

Hamed Nabizadeh <Mustafa Abbasi ,Khashayar Heydarian. The Nature of Gharar and Risk Contracts




W olxo NF-Y OLHAQL’ 9 )L@ 4‘9-@ O)Loafi o) ‘v S 0)505)‘)9‘ gaw' é’b doli 5}:

Extended Abstract

1. Introduction

Contracts and transactions constitute an important part of the economic relations of human societies. One of the
important characteristics of valid contracts is the absence of ambiguity and uncertainty in them. Ambiguity means
the possibility of loss and damage to one or both parties to the contract. Islamic and Iranian statutory laws consider
contracts with risk to be void. However, alongside risk contracts, there are also risky contracts in which the element
of risk is inherent and intentional. The distinction between these two categories of contracts is of particular
iImportance.

2. Theoretical Framework

In this article, the author examines the existing definitions of gharar and risky contracts in legal and
jurisprudential sources and attempts to provide specific criteria to distinguish between these two categories. As
mentioned, it is very important to distinguish between non-negotiable contracts and risky contracts.
Unfortunately, some jurisprudential and legal sources do not provide a precise and specific definition of these
two concepts, and sometimes they are considered the same. Failure to properly and systematically distinguish
between these two categories can lead to problems and disruptions in the country's legal and jurisprudential
system. For example, if insurance contracts and stock market transactions are mistakenly classified as non-
contractual contracts, the country's important economic institutions and mechanisms will face problems.
Therefore, it is necessary for the relevant authorities and experts in the field of law and jurisprudence to try to
pave the way for the correct distinction between non-contractual and contingent contracts by providing precise
definitions and specific criteria. The present article is a step in this direction and has attempted to present a
practical criterion while examining and criticizing the existing definitions.

3. Methodology

The following article seeks to explore and examine the definitions available in jurisprudential and legal
books on gharar and risky contracts. The problems encountered in these definitions are examined and a
diligent attempt is made to present a specific and practical criterion for the aforementioned issues.

4. Results & Discussion

Although the jurists of Islamic schools have accepted the prophetic narration prohibiting gharar, they have not clearly
explained the limits of the nature of gharar. A reference to the jurisprudential books of the five schools of thought
shows that a comprehensive and complete definition of gharar has not been given, nor have the elements of gharar
contracts been separated and clarified. The main work of the predecessors regarding Gharar contracts, which was not
a difficult task, was simply to enumerate the examples of Gharar sales; such as whether salam is Gharar sales? Is the
rental of services a Gharar contract? Therefore, until the various types and nature of contracts are clarified and the
discussion of non-negotiable contracts and contingent contracts is properly separated, this discussion will remain a
tangle of confusion. For example, gharar is generally mentioned in financial contracts, while gharar is not uncommon
in marriage contracts. Therefore, can marriage be considered a gharar contract? \Whether a marriage contract is gharar
or not requires precise criteria and a specific basis.

5. Conclusions & Suggestions
To solve this problem, the previous article looked at the nature of contracts and stated that sometimes gharar is part
of the nature of some contracts; in other words, gharar is a necessary aspect of some contracts, and sometimes it is a
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separate aspect. Without this distinction, it is not possible to make a standard judgment about gharar in contracts and
consider the prohibition of gharar to include any gharar contract. For this reason, some jurists have used the contract
of risk in contracts with compensation, while risk contracts can include financial contracts, both with compensation
and without compensation. For example, in a guarantee contract, knowledge of the content of the promise and the
content of Allah and the religion guaranteed is not a condition for the validity of that contract. A study of the nature
of contracts indicates that the prohibition of gharar in the Prophetic narration includes contracts in which gharar is a

separate clause of the contract, and gharar will not apply in contracts in which gharar is a necessary clause of the
contract.
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