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Civil Law

In the article 1092 of Civil Rights, it is mentioned that: “ If the husband divorces his wife
before having intercourse, she is entitled to the half of dowry of bride and if the husband had
given more than half of dowry of bride before the intercourse, he would have entitled to the
residue of the half of itself or its price.”, in this case; the question is that if the wife forgives
release all or more than half of(dowry of bride, which is exactly the husband’s total duty )
after marriage contract and the husband divorces her before having intercourse with her,
since release is a kind of possessing and domination of the debt or is similar to the loyalty
to a pledge, and considering the command in the article above; does the wife owes the
residue of the half of dowry of bride The popular response to this question by the Faghihs
of Imamia is positive whereas other Faghihs and lawyers disagree with their view. While
studying this subject; in this essay, we will try to understand the evidences of those in favor
and opponents of this and will observe some aspects of the topic that have been less taken
into consideration.
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Extended Abstract

1. Introduction

In Article 1082 of the Civil Code, we read: "'A woman is bound by the marriage of the owner when she is unmarried,
and she can take any kind of possession in it" but this woman's ownership is unstable until the half dowry ratio
approaches (Article 1092 of the Civil Code). It is like the weakening of the customer’s ownership over the seller, in
the case that the seller has the right to cancel for a certain period of time, and upon the expiration of the seller's right
of cancellation and no cancellation, the customer's ownership is established. Martyr Thani says: "The dowry
becomes the property of the wife once the marriage is completed. Of course, this property is unstable, which is settled
by one of the four cases. 1. Penetration that there is consensus on this matter. 2. Innate apostasy of husband 3. Death
of husband 4. Death of wife. The last three cases are famous among jurists. ). Of course, one of the possessions that
awoman can do in the dowry is to pay it, so that if the subject of the dowry is the hushand's responsibility, the woman
can remove that debt and, so to speak, make the man responsible.

2. Theoretical Framework

Here, there is an issue that many jurists (for the reasons that will be stated in this article) believe that in case of marriage
before intimacy and divorce, the woman will owe the man an excess of half of the dowry. This opinion, which
surprises every person at first glance, has arguments and some people do not agree with it. In this article, we will try
to examine the technical and legal aspects of the issue by stating the positive and negative opinions, and we will try
to answer these questions: Is abraa a fulfillment of an obligation? If he divorces her, does the woman owe half of the
dowry to the man? It seems that Ibraa is in the order of performance, but in terms of canceling the obligation or
otherwise, and regarding the second question, the woman is not owed for various reasons.

3. Methodology

According to the legal articles, should the woman be considered to owe half the dowry? The famous
opinion of Imamiyyah jurists is a positive answer to this question, and among them, a number of jurists
and jurists do not agree with the positive answer to this question. In this article, while examining the issue
and knowing the reasons for the supporters and opponents, we pay attention to aspects of the issue that
have received less attention. We are dealing with this issue with the method of library study and
jurisprudence review.

4. Results & Discussion

Article 1092 of the Civil Code says: "If the husband divorces his wife before intercourse, the wife will be entitled
to half of the dowry, and if the husband has already given more than half, he has the right to return the excess of
half in kind or for example or for a price.” This article, which is based on Islamic jurisprudence and is extracted
from Islamic books, but there is another famous fatwa among Shia jurisprudents, which is a continuation of the
same ruling, which states: If a woman gives her dowry, after marriage, which is due It is her husband's
responsibility to pay and the man divorces her before intercourse. The woman owes the man half of the dowry
that she paid, even though she has not received anything. Although the recent ruling is not explicitly in the civil
law, it is possible that the judicial procedure, considering the principle of one hundred and sixty-seventh, and
article 3 of the Civil Procedure Law, which in such cases consider valid Islamic sources and valid fatwas as
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legal rulings in In the case of Article 1092 of the Civil Code, Ibraa acts as if and gives judgment on the wife's
indebtedness.

5. Conclusions & Suggestions

Abraa Mehr is a desirable and recommended thing for women, which has a great reward in the eyes of God, the
Exalted and Exalted, and there is a possibility that the fear of possible indebtedness prevents women from doing this
recommended act, and as much as this possibility should be given, it should not be done. He ruled like this, and on
the other hand, the woman is assumed to be charitable with the expression of Mehr, and she has done beneficence,
and according to the rule of jurisprudence, the beneficence of the woman is not guaranteed by virtue of the good
deeds she has done for the man. And from another point of view, this ruling is against fairness, justice and conscience.
What is the task to solve these conflicts? The best solution is the one presented by Prof. Katoozian, that is, when
dealing with such a case, the lawmaker means this article when "the husband has already given more than half" and
dowry does not include forgiveness and forgiveness by the wife. Another way is to refer to the sources that have
given the opposite fatwa, although this way is less powerful than the first one.
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